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A TheOIOQyOf Stephen F. Copp*
Incorporation with | Associace Professor

The Business School

lelted Llablllty Bournemouth University

Those involved in business have long sought to limit their liability, either in specific
contracts or, generally, for the risks they face. The widespread availability of general
limited liability for corporations across the world since the early nineteenth century is
thought to have contributed to the enormous economic growth over that period. The
limited liability company is, however, often blamed for the adverse consequences
of this growth, not least in Christian theology where limited liability is thought
by some to be contrary to biblical principles. This article seeks to demonstrate
that the limited liability company is not only consistent with biblical theology in
encouraging prosperity and freedom under limited government, specialization with
interdependence in business relationships, and broader human flourishing but also
reflects the character of God in reconciling ideas of law and grace.

Introduction

The limited liability company has been a major progressive force for more than
150 years.! The framework it has provided has been a liberating force for those
seeking to dig themselves out of poverty. It has played a major role in delivering
innovation and in building the infrastructure on which modern society depends.
It has become the dominant means of carrying on business throughout the world,
providing employment for countless millions of people. It provides a valuable
bulwark in society against overpowerful government. Despite this, Christian
writers in the United Kingdom have been surprisingly critical either of capital-
ism or the limited liability company. No less a figure than the Archbishop of
Canterbury has turned to Marx to support his argument that unbridled capitalism
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amounted to “idolatry.”? Michael Schluter, former chair of the Jubilee Center
has claimed that limited liability is “contrary to biblical teaching.”” Richard
Higginson, director of Ridley Hall Foundation’s Faith in Business project, has
argued that the concept of the public limited company is “subject to serious
moral question.” Additionally, Donald Hay, a Christian economist, has argued
that there are “ethical grounds for objecting to the formal structure of the joint-
stock company,” specifically criticizing limited liability for enabling owners to
“shrug off” responsibility for losses “in their name.”

Yet, the position has not always been so. In the mid-Victorian era, where
Protestant evangelicalism was a basic ingredient in the dominant ideology, it
seems that evangelicals did not oppose the introduction of limited liability into
company law or reduce their concern for individual responsibility.* Many thought
its introduction beneficial because it allowed small capitalists to invest, and, in
fact, a number of evangelical manufacturers converted their own businesses into
limited liability companies by the 1870s and 1880s so as to bring employees
into part-ownership.” Even The Times reversed its opinion on limited liability,
inquiring:® “who they are, in a Christian community, who insist that the law
between debtor and creditor shall always be of this excruciating and murderous
character ... that, in every instance, there shall not only be the forfeiture of the
sum expressed in the bond, but of everything else the debtor has in the world?”

Why the change? Can such divergent views be reconciled? This article sets
a theological defense of the limited liability company based on the following
reasons:

1. Incorporation supports the biblical ideal of a prosperous and free
society.

2. Incorporation reflects the biblical ideal for relationships.

The recognition of corporations is required to limit government.

4. Limited liability enables risk to be addressed, consistent with biblical
prudence.

5. Nonpayment of debt is not necessarily sinful.

w

There are obvious methodological problems in evaluating a modern institu-
tion such as the limited liability company from a biblical perspective. The Bible
consists of ancient texts that mix religious, historical, legal, social, and economic
issues but does not address them in a systematic fashion. There are good rea-
sons, however, for supposing that the Bible can be so used,’ not least because
issues of risk and liability possess a timeless quality and because it does address
in varying degrees relevant financial concepts, such as debt, interest, money-
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changing, and banking.'® Some recent writers approach such issues by trying to
derive “principles” from the Bible to evaluate contemporary issues, by the use
of a biblical “paradigm” to act as a comparison with contemporary practice, or
by a combination of both. We will address these issues briefly where they arise.

Incorporation Supports the Biblical Ideal
of a Prosperous and Free Society

The main purpose of the limited liability company is to provide an efficient
mechanism for conducting economic or other activity and by doing so contribute
to a more prosperous (i.e., wealthy) society.!! There can be little doubt that the
company has succeeded in doing so. For example, the combined market capi-
talization of the FT Global 500 companies was shown in 2010 to be $23,503
billion.!? Its use is legitimized because most people prefer a prosperous society to
a poor one. However, is a prosperous society a good thing theologically? This is
regrettably an uncomfortable subject for Christian theology because of misguided
attempts to construct a “prosperity gospel” that seeks to link individual piety to
prosperity (and occasionally vice versa). These are misguided because there are
clear biblical warnings against doing so'* and because such a gospel would seem
to have little to say about the responsibilities that individual prosperity entails.
Despite this, the goal of a more prosperous society should be seen as consistent
with biblical theology. Israel was promised prosperity in the Old Testament (in
strikingly materialistic terms) if it was obedient to God and the Law.!* Indeed, some
measure of prosperity would be expected to follow from obedience to the Law
because it provided for the rule of law, an impartial judiciary and the upholding
of property rights, which are key elements in any successful economic system.

The biblical view on prosperity differs, however, from an economic perspec-
tive in that an integral part of both the Old Testament Law and New Testament
teaching is a concern for distributional issues. In effect, extremes of wealth and
poverty should be mitigated, for example, by personal giving and/or lending or
the periodic writing off of debts. Wealth is invariably condemned where this
balance has not been maintained. The question from a biblical perspective is
whether the company exacerbates distributional problems or alleviates them. A
caricature of companies is that they generate wealth that benefits a few wealthy
shareholders. In contrast, companies play a key role in reducing poverty, an issue
with which Christian theology has been overly concerned, to the exclusion of the
causes of prosperity. Heslam has noted that “while attention is often drawn to the
fact that nearly half the world’s population lives on less than US $2 dollars per
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day, the question of what happened to the other half is rarely asked, even though
the answer ... is vital to addressing poverty.”'> Those who are unemployed are
twice as likely to experience persistent poverty.'® Companies play a major role in
tackling poverty: none of the top fifty companies measured in terms of employees
on Fortune magazine’s Global 500 employs less than 250,000 people,'” and in
the United Kingdom some 40.6 percent of private sector employment is within
large enterprises, probably all companies.'® In a sense, it is unimportant whether
or not this was Parliament’s intention in 1855; however, there is evidence that
some MPs at least saw the potential of the limited liability company to help the
working classes even if others disagreed.! Christian theology should, therefore,
be more sympathetic to the company. If God’s will for mankind includes pros-
perity, then Christians should support innovation that contributes to prosperity
unless there is very good reason not to.

The biblical ideal, however, is not only a prosperous society but also a free
society: two concepts that intertwine. The importance of freedom in the Old
Testament can be seen in how God rescued the Israelites from slavery in Egypt
and in the New Testament when Jesus summed up his calling as being “to proclaim
freedom for the prisoners ... to release the oppressed.”” Freedom is, however,
difficult to define. In The Constitution of Liberty, Hayek explored and rejected
ideas of political freedom; metaphysical freedom; and freedom as omnipotence,
power, and wealth in favor of freedom being where “coercion of some by others
is reduced as much as possible.”?! Consistent with Hayek, in the Old Testament
debt conflicts with the ideal of freedom because it gives one person control over
another.?? Accordingly, Israelites were warned against borrowing: “You will rule
over many nations but none will rule over you.”* The Israelites were promised
blessings for obedience to the Law but curses for disobedience, one being that
the Israelites would be forced to borrow from foreigners: “He will be the head,
but you will be the tail.”?* A borrower was said to be a “servant to the lender,”*
though there is evidence that the practice of debtors (and their children) being
enslaved was disapproved of.?®* However, in biblical terms, freedom, in the
sense of liberty from unreasonable coercion, is not an end in itself. As Gregg
has argued, it is a means for achieving a higher freedom of self-mastery so as to
choose morally good acts—“freedom for excellence.””

The Old Testament ideal appears to be a debt-free society; hence, the seven-
yearly requirement that Israelites cancel debts among themselves.”® The result-
ing moral hazard, namely, that no one would lend to the poor near the deadline
for cancellation was condemned as a “wicked thought”; the potential debtor
could “appeal to the Lord against you, and you will be found guilty of sin.””
Furthermore, any Israelite who sold himself to another had not only to be freed
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in the seventh year but also to be supplied liberally with livestock, grain, and
wine—in other words, fully restored to the independence necessary to avoid
becoming indebted again.* In the fiftieth year, the year of Jubilee, the Israelites
were to “consecrate the fiftieth year and proclaim liberty throughout the land,”!
when property sold in the previous fifty years could generally be redeemed. If the
Old Testament ideal was for a debt-free society, then this has radical implications
for the banking and related financial services sector (with which many of the
problems associated with the limited liability company are connected). At one
level, the limited liability company contributes to a debt-free society because
much business debt is written off when repayment becomes impossible and
because it encourages equity finance as an alternative to debt. However, as will
be seen, its role goes further than this in encouraging freedom in the broadest
sense of human flourishing and excellence.

Incorporation Reflects the Biblical Ideal
for Relationships

One reason the company works, both for business and other purposes, is that a
group of people can be recognized as an artificial person for legal purposes, so
the company can have its own identity (name/brand), own its own assets and be
responsible for its own liabilities, and continue in existence indefinitely sepa-
rate from the people that comprise it. This has many important consequences.
For example, it encourages skilled people to specialize in running companies,
enables shares in companies to be bought and sold easily, and allows ownership
to be more widespread. However, the company can only operate effectively as
a separate person if the law recognizes it as such, which means making it—and
no one else—exclusively responsible for its debts and liabilities. The common
law regarded limited liability (i.e., the doctrine that a shareholder has no liabil-
ity to contribute to the debts of an insolvent company beyond the amount she
or he has agreed to contribute by way of share capital) as an inseparable part
of incorporation.*? After some early confusion when statute required corpora-
tions to be registered but insisted on shareholders being liable for their debts,*
the position was corrected by the Limited Liability Act 1855 that provided for
how existing and future companies could be registered with limited liability.**
However, the recognition of a group of individuals as an artificial person has
long been controversial. As Salmond put it: “Ten men do not become in fact one
person because they associate themselves together for one end any more than two
horses become one animal when they draw the same cart.”** Is there theological
support for treating a group of people as a separate person?
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The church is vividly portrayed in the New Testament as Christ’s body.*® The
context was the need to avoid damaging divisions in the church between those
with different charismatic gifts by emphasizing their mutual interdependence.
Yet, in doing so, it provides an ideal for cooperative human relationships and,
therefore, business organization. Key features of this ideal are the recognition of
free will and/or inclusiveness (choice replaces birth as the nexus between mem-
bers), specialization and/or interdependence (each member provides different
but important functions), complexity and/or size (the body is a highly complex,
not simple, organism), and central direction (the Holy Spirit). For these reasons,
I reject the use of the Old Testament family farm as a paradigm, or model, for
business organization because it contradicts or discourages these features.?’
From a theological perspective, the church as Christ’s body represents Christ to
the world, and the presence of the Holy Spirit transcends the individuality of its
members: It can, therefore, be said to act as an artificial person. The company
reflects aspects of this ideal. For example, sharcholders, directors, and employ-
ees all provide distinct but specialized functions and are interdependent on each
other (so if shareholders do not effectively monitor their company it may fail,
resulting in losses, for example, to employees). As Higginson has observed, the
term company, is derived from the Latin cum panis, referring to a fellowship
breaking bread together.*

The Recognition of Corporations Is Required
to Limit Government

If the church is seen as an artificial person, what is its position in relationship
to the state? What should be the position of other groups, such as the company,
by analogy? Jesus appears to have assumed, as did the Jewish prophets before
him, that state power was limited and could be questioned by reference to a
higher authority, as when he responded to the Pharisees that they should “Give
to Caesar what is Caesar’s, and to God what is God’s.”*® In terms of the Catholic
Church, Gregg put it nicely:

The ... Catholic Church’s own self-understanding ... means that it cannot accept
a state that purports to have no theoretical or practical limits ... whether the
absolutist claims are made by an eighteenth-century monarch, a nineteenth-
century Jacobin, a twentieth-century Bolshevik or a 21st-century radical

secularist.*
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Accordingly, it was expected that the church should be self-governing.*' The
Roman Catholic doctrine of subsidiarity goes further in expecting higher authori-
ties, such as the state, to intervene in lower authorities only to a limited degree to
assist and coordinate their activities.*? Fukuyama has argued in similar fashion:

A liberal state is ultimately a limited state, with government activity strictly
bounded by a sphere of individual liberty ... it must be capable of self-
government at levels of social organization below the state.... If [individuals]
... cannot cohere for common purposes, then they will need an intrusive state
to provide the organization they cannot provide themselves.**

The purpose of conferring such autonomy on people, according to Gregg,
is so that they can freely exercise their own moral choices and flourish.* The
idea of human flourishing is often more associated with voluntary associations,
such as charities, clubs, and the like but should be extended to business. For
example, a scientist working for a drugs company that is developing anticancer
drugs may legitimately regard that as where they flourish. As Gregg comments,
“commercial society has contributed to a healthy limiting of the State’s ability
to unreasonably obstruct our capacity to make free choices,” and “absolutism
... lasted the longest in those societies where private commercial activity was
limited.”* In principle, therefore, the state should respect the autonomy of all
groups within society, including those concerned with business; for otherwise
we would be faced with what Laski has termed the “all-absorptive state.”® The
idea that people find their true expression in relationships with others and there-
fore require freedom of association is long-standing*’ and can be seen reflected
in natural law.*® To the reformers who were responsible for the introduction of
limited liability companies in England, this was seen as a triumph for a “right
of unlimited association,” seen in terms of “human liberty—that people may be
permitted to deal how, with whom they choose, without the officious interfer-
ence of the state.”®

The role of the company in contributing to limited government is significant
on a number of levels. First, attempts by people to organize themselves are
fragile and fraught with risk. For example, unless the affairs of the organization
are separated from its members, people will be reluctant to become members
because of the risk of their personal assets being exposed to claims that need
bear no relation to the extent of their involvement. The company can overcome
such problems. Booth argues from a Christian perspective that the role of gov-
ernment is twofold: to protect individuals, families, and communities from harm
and to provide the legal framework that allows people to plan their economic
and social life.*® The provision of an effective corporate structure can therefore
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be a legitimate responsibility of government. Second, the mechanism provided
by the company is not restricted to business activity and makes a much more
significant contribution to civic society than is often appreciated. A significant
number of organizations of a charitable or social nature are established as com-
panies limited by guarantee. Even Christian-based organizations do not shy away
from using the limited company in practice. Notably Traidcraft, established in
1979 as a Christian response to poverty, is a public limited company.*! Third, the
governance of companies can be seen to have encouraged the virtues required for
limited government to be effective. While now weakened by modern statutory
intrusions, traditionally the judiciary placed very high weight on the principle of
majority rule and noninterference with the management of companies in deci-
sions such as Foss v. Harbottle.>

Limited Liability Enables Risk to Be Addressed,
Consistent with Biblical Prudence

Questions of uncertainty, risk, and liability are timeless and are addressed
both in the Old Testament Law and in Jesus’ parables in the New Testament.
Entrepreneurial risk-taking and prudence were both commended (the examples
of'a merchant who sold everything to gain a particular pearl and a person build-
ing a tower),* but it was inactivity that was condemned (the Parable of the
Talents).* Complex activity, whether in a business or nonbusiness context, poses
a dilemma if the legal framework discourages entrepreneurial behavior by impos-
ing unpredictable and unquantifiable risks that cannot prudently be anticipated.
If a group of people are not recognized as a separate legal person, then not only
the company’s assets but the personal assets of the shareholders may have to
be used to pay the company’s debts. However, the general partnership principle
under which partners are jointly and severally liable for a partnership’s debts was
applied to early companies and exacerbated the problem because it potentially
made each shareholder liable for the whole of the company’s debts. Because
liability consequently depended on other shareholders’ wealth, the prudent had
no way of knowing or planning for their potential exposure.*® This exceeded
any normal understanding of personal responsibility in the Bible as it forced all
shareholders to be liable for the share of debts that should properly have been
the responsibility of others. The risks were increased further by harsh bankruptcy
laws. Stephen, writing between 1841 and 1845, referred to how “the debtor might
be left to languish, for an indefinite period of time, in hopeless confinement,”
when imprisoned for debt.*® The likely result—inactivity by groups of people who
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react prudently to legal risks—seems inconsistent with New Testament teach-
ing. Are there any alternatives that could reconcile the need for entrepreneurial
risk-taking and prudence?

The most obvious solution is for people to agree on how risks should be born
so that the party most able to quantify and bear a risk does so. Quite a lot can be
done legally to achieve this. Any business, whether a sole trader, partnership, or
company (or for that matter non-business organizations), can in principle place a
term in its contracts seeking to exclude or limit liability, for example, to a speci-
fied sum.”” Most organizations in fact use such clauses (including many Christian
organizations) in their standard terms and conditions. However, it is possible to go
further and in effect try to create a limited liability company outside of statute by
putting into all contracts a clause that liability under the contract will be limited
to the assets of the company and not the individual members. An attempt to do
so was successfully upheld in the English courts prior to the introduction of the
limited liability company by statute,’® even though MPs were made aware of
these practices.® There is evidence in the Bible for contractual type practices.
For example, a vivid description of the detailed procedures used by Jeremiah to
buy a field included a reference to “the sealed copy [of a deed] containing the
terms and conditions, as well as the unsealed copy.”® The reference to terms
and conditions indicates that such drafting was not unusual and, therefore, could
have been adopted in commercial contexts too. Thus, is there any theological
argument against prudently agreeing that one party’s liability should be limited?

There is little in the Old Testament that would directly restrict modern ideas
of contractual freedom. It required standards of integrity in matters of process
but interfered little with the actual content of what people could agree upon.
Accordingly, there were strong rules on lying, deceiving, and the use of dishon-
est standards for measurement,®' but only a few business activities were ruled
out, such as prostitution, or heavily regulated, such as real property and money-
lending.®> Any restriction, therefore, has to be implicit rather than explicit in the
Old Testament. The most prominent candidate would be the argument that there
is a general principle that risk and reward must go together and not be split. This
principle is important to Schluter’s critique of the limited liability company®
though this is surprising because equity investment is often commended for
satisfying this principle, in contrast to debt.® The origins of such arguments lie
in the Scholastic interpretation of the usury prohibition, for example, Aquinas’
view that it was acceptable for a person to entrust money to a merchant in part-
nership because dominion of the money remained his and was not transferred.
Accordingly, it was lawful for a party to demand a profit-share because the
profits arose from his own property. Other biblical support is suggested by Mills
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to be the biblical legitimacy of leasehold and hire contracts.®® However, these
are unsatisfactory. For example, Leviticus 25:14, cited in support of leasehold
contracts, requires the price for the sale of land prior to the Jubilee year to be
based on the number of years left and is expressly justified on the basis that
what is really being sold is the number of crops. Because harvests may fail, it
is hard to see how this supports an argument that risk remained with the owner:
In reality, the tenant is paying for a specific number of years’ crops and if the
harvest fails the tenant bears the risk of loss.

The underlying principle behind the usury prohibition must remain obscure.
The most natural interpretation of it is the traditional view that lending should be
an act of compassion and charity not a means to exploit the poor.®” It might also
be explained in conjunction with the biblical restrictions on taking and enforc-
ing security as a means of restraining reckless or excessive lending, because the
availability of security reduces the incentives for prudent lending and therefore
increases the likelihood of default and human misery. This characterized the
position where companies operated under unlimited liability prior to 1855 where
a shareholding operated in effect as a personal guarantee of such companies’
debts, and all that those who lent to companies were said to be concerned with
was the personal wealth of shareholders rather than the merits of the business.®
Mills correctly concludes that the prevalence of debt finance encouraged the
creation of the limited liability company.® This insight is fascinating if it shows
that the limited liability company was a second-best solution to the breaching of
the usury prohibition. In conclusion, however, there is little support for a bibli-
cal principle linking risk and reward so strongly that parties could not agree to
contract otherwise.

Nonetheless, there are important differences between statutory limited liability
and what can be achieved by contract. In particular, statutory limited liability
generally can act as a shield for shareholders not only against contractual claims
but also against liability for the company’s torts, that is, for its negligence. How
important this is in practice is difficult to determine. Most companies carry
insurance against third-party liability, and companies have an incentive to do
so because those most heavily affected by any such loss will be those whose
incomes depend on the company, that is, including its directors. There has been
an extensive debate in academic legal circles over the economics and morality
of this, which it is not proposed to repeat here.”® From a biblical perspective, the
following observations may be helpful. First, if the relevant biblical principle is
personal responsibility, it is unclear why shareholders should be made person-
ally responsible for torts committed by a company rather than its directors who
manage its business—or for that matter the individuals who actually committed
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the tort in question. Second, in the most serious cases of negligence, those that
led to death, where the penalty would have also been death, the Old Testament
instead prescribed that there should be cities of refuge’'—in effect limiting a
person’s liability for negligence. Third, if state intervention by way of limited
liability results in loss to innocent third parties, then it would be as logical for the
state to compensate those affected because, presumably, the state benefits from
encouraging limited liability companies through receipt of higher tax revenues
(though state compensation would lead to a moral hazard for directors).

Nonpayment of Debt Is Not Necessarily Sinful

Perhaps the most important criticism of the limited liability company (and prob-
ably that which most directly relates to the company structure itself rather than
secondary attributes such as company size) is that the company enables business-
people to walk away from “their” debts. However, why should this invariably
be sinful? Schluter has argued for a biblical principle that “[all] debts must be
paid,” based on: (1) explicit support from Psalm 37:21, in effect that nonpayment
of debt is always sinful; (2) implicit support through the legitimacy of contract;
(3) implicit support through the use of debt as a picture of sin.”

The use of “principles” derived from the Bible, for example, requiring all debts
to be paid, poses serious issues of methodology.” Such principles, in the sense of
short, high-level abstract statements, appear very rarely used in the Bible itself to
communicate concepts. Where socioeconomic life was concerned, it was governed
by detailed rules; where theological truths or moral principles were concerned,
allegories, historicism, case studies, real and hypothetical, and even poetry and
songs were all used. There is little difference conceptually between a principle
and a rule. The Concise Oxford Dictionary, for example, defines a principle as a
“fundamental truth or proposition serving as the foundation for belief or action,”
alternatively “morally correct behavior and attitudes.” A rule is defined as “a
regulation or principle governing conduct.” As can be seen, a rule is simply a
particular example of a principle. Schluter’s “principle” that “[a]ll debts must be
paid”’ from a lawyer’s perspective appears to have the characteristics of both a
principle and a rule, because it can be applied to determine particular outcomes.”
However, if applied as a rule with no qualifications, it could contradict the bibli-
cal commandment to love one’s neighbor because there must be circumstances
where a good neighbor would not insist on payment of a debt.” The inevitability
of such conflicts has been recognized in jurisprudence, where Dworkin observed
that principles can conflict without being invalid and that in any given context
the result is obtained by weighing competing principles.” Twining and Miers
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similarly observe that a rule represents a compromise between conflicting values™
(a term that differs little in meaning from a principle). However, there has been a
reluctance to acknowledge this by Christian writers.”” Wright helpfully identifies
a similar problem with Old Testament Law: not all laws were of equal importance
in terms of their moral values.® The pecking order that Wright develops starts
with God and then life; where life conflicts with property rights life prevails:®!
significantly, human need is prioritized over strict legal rights and claims, includ-
ing the needs of a debtor over those of a creditor.®? This is consistent with the
New Testament where Christ did not hesitate to answer a question as to which
was the most important commandment when he could have easily answered that
all were.®® It is submitted, in conclusion, that even if there could be said to be
a biblical principle that all debts must be paid, that this principle must yield to
other more important principles, for example, the protection of life and liberty,
and be susceptible to exceptions if applied as a rule. I turn next to the support
claimed for the principle.

Is there an explicit obligation in Psalm 37:21: “The wicked borrow and do not
repay” to pay debts? The seeming absence of such a direct statement from the
detailed Old Testament Law and reliance on a Psalm seems a weak foundation
for legal and economic policy. This particular Psalm is a reflection on the fate of
evil men and describes the actions of the “wicked” in various ways, for example,
those who use arms to bring down the poor and needy.* The most natural inter-
pretation of this verse would entail no more than that deliberate nonpayment of
debts is sinful. Henry, for example, commented that “it is a great sin for those that
are able to deny the payment of just debts, so it is a great misery not to be able
to pay them.”® In other words, nonpayment of debts is simply being described
as an example of the behavior of those who are sinful, rather than nonpayment
being sinful per se. This also fits with the context, that is, the oppression of the
poor, because nonpayment of debt by the poor to the wealthy would hardly be
a cause for such a lament.

Does the principle entail that all debts must be paid? Is this implicit in all forms
of contract? Does contract somehow legitimize debt? The traditional justification
for enforcing contracts in English law is the importance of the bargain, an agree-
ment consisting typically of freely made mutual promises.® Personal responsibility
for debt in biblical terms has to be founded on agreement, in effect, a promise
that money advanced will be repaid. Otherwise, the transfer of money would
be a gift. Keeping promises matters from a biblical perspective because God’s
relationship with man is defined in terms of a covenant(s) with mankind (i.e., a
formal agreement consisting of the exchange of promises).?” There are, however,
objections to using this to justify a general principle that requires the payment of
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debts. First, there can be legitimate circumstances where promises should not or
cannot be met.®® Second, anyone entering into a contract with a company that has
limited liability enters into it with full knowledge that the company alone will
be liable for any loss and no other party, so this does not breach any contract. To
give an everyday example, when I order a computer from a large retailer such as
Tesco, I neither know nor have any interest in who its shareholders might be; I
buy solely on the reputation of the company as an artificial person.

Is debt a picture of sin, as in the Lord’s Prayer, and if so, what significance
does this have? There are two apparent purposes to the analogy. First, it compares
the sense of obligation of a debtor to a creditor: In the same way as a creditor
could demand a debtor’s possessions and person, so God has rights over mankind
for his sins. Second, rather than demanding that all debts be paid, it asks the
opposite: We must forgive debts due to us if we want forgiveness of our greater
debt to God.® A link is made in the Bible between debt and sin; sin can lead to
poverty, poverty to debt, and debt to subjugation.” However, the Bible is equally
clear that poverty does not necessarily result from sin. Similarly, disease does not
necessarily result from sin either.”! More fundamentally, there are many circum-
stances in which people can find themselves in debt without any moral blame.
It would be inconsistent with the biblical emphasis on personal responsibility
to regard people as committing sin simply by being in debt, and therefore this
interpretation of the Lord’s Prayer is rejected.

Limited liability has been interpreted as breaking one’s personal responsibili-
ties, for example, shortly after the 1855 legislation permitted limited liability,
McCulloch commented:

In the scheme laid down by Providence ... there is no shifting or narrowing
of responsibilities, every man being personally answerable for all his actions.
But the advocates of limited responsibility proclaim in their superior wisdom
that the scheme of Providence may be advantageously modified, and that
debts and obligations may be contracted which the debtors though they have
the means, shall not be bound to discharge.’?

This generalized idea of personal responsibility potentially provides greater
support for requiring all debts to be paid. The idea that individuals are person-
ally responsible for their actions can be traced in biblical terms to the creation of
man in the image of God and to the final judgment.” In the biblical view, man
not only possesses the ability to order his choices, as rationality is understood in
economics, but also the ability to comprehend their moral consequences, even if
with Paul and Augustine, it would be acknowledged that man has a bias toward
sin.”* The arguments above raise the question as to the link between personal
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responsibility and sin, what lawyers might refer to as mens rea or the need for
guilty intent. Should deliberate and nondeliberate failure to pay debts be distin-
guished? What of other grades of fault, such as recklessness, negligence, and so
on? Nonpayment of debts procured by extortion does not appear to be regarded
as sinful: In Habbukuk 2:7, it is promised that those who became wealthy by
extortion will see their debtors rise up against them as part of God’s judgment.

The Old Testament appears to have recognized the need to limit liability for the
consequences of actions in various ways. The lex talionis limited retribution to an
eye for an eye,” when in tribal societies blood feuds are not uncommon. Towns
were designated cities of refuge so that those who had killed someone acciden-
tally could hide before standing trial.** Charging interest to fellow Israclites was
forbidden,”” limiting the extent of a debtor’s obligation. Creditors were restricted
in the action they could take against a debtor, for example, a cloak, the means of
protecting a person’s life or health, could not be retained overnight, and a mill-
stone could not be taken away because this would take away their livelihood.*®
Debts owed by Israelites had to be cancelled every seven years®—a temporal
limitation conceptually indistinguishable from a quantitative limitation of liability
based on the value of a company’s common stock. Indeed, the seven yearly debt
write-off was much more onerous for creditors than limited liability, since limited
liability only makes a difference if a company becomes insolvent, and many sur-
vive longer than seven years. In the New Testament, Christ distinguished moral
culpability for different types of failure. For example, he distinguished between
natural disasters for which neither God nor man was responsible and the failure
to complete a building through failing to budget appropriately.'®

In any event, setting up a limited liability company does not necessarily
reduce personal responsibility as much as might be thought, that is, as enabling
those who incorporate a limited liability company to walk free of its debts on
insolvency. In practice, markets are not kind to new companies, which may face
rigorous credit checks, requirements for directors’ personal guarantees, and more.
The law, too, has weakened the effects of limited liability. First, the courts are
prepared to strip away the benefits of limited liability in limited circumstances,
for example, where a company is a facade or sham.'”" Second, the law contains
many provisions to protect creditors that can be used to impose liability on
directors who, for example, engage in fraudulent or wrongful trading.'? Third,
directors who, for example, are responsible for several “Phoenix” companies
that fail, can be disqualified from so acting.!”* While a purist might respond that
provisions impacting on directors do not amount to an exception to the principle
of limited liability, because they affect directors not shareholders, in many com-
panies the shareholders and directors are the same individuals. The balance set
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by the law at any given moment may be seen as inadequate, especially because
in the real world the courts have to balance conflicting objectives, such as the
need to encourage entrepreneurship and promote certainty in business dealings
on the one hand, while addressing wrongdoing on the other. The solution for
this, however, should be more effective engagement with the law reform process
rather than rejection of the company concept.

Conclusion

The biblical ideal is for a prosperous and free society, which the limited liability
company supports, for example, by reducing poverty (through employment) and
coercion (that can result from debt). The biblical ideal for relationships was seen
in the image of the church as a corporate body: Because the body represents a
highly complex organism, the case for business organization being necessarily
small and simple was rejected. The limited liability company was seen as providing
the practical means, not only by which such a body could be created and operate
effectively, but also by which absolute state power—something rejected by biblical
theology—could be limited. By enabling risk to be prudentially addressed, the
limited liability company encourages the entrepreneurial risk-taking commended
in biblical theology, with nonpayment of debt shown not to be invariably sinful.
There will always be a tension between law and grace in developing practical
rules for socioeconomic life, but the limited liability company goes some way
toward reconciling these where debt is concerned.

Notes

*  Thanks are due to Dr. Michael Schluter, Richard Teather, Tony Williams, and others
for their helpful comments on an early draft. The views expressed in this article are
those of the author alone. Scripture quotations are taken from the Holy Bible, New
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Used by permission of Hodder & Stoughton, a member of the Hodder Headline
Group. All rights reserved.
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